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HALE COUNTY, TEXAS
INTERIM PLAN FOR
 APPOINTMENT OF COUNSEL FOR INDIGENTS
IN CRIMINAL CASES
1st Revision-Effective January 1, 2003 

	This plan to furnish counsel to those persons accused in Hale County of criminal offenses  classified as misdemeanors where the punishment includes possible confinement in jail or felonies is adopted by Order of the Judge of the County Court of Hale County, Texas, and the Judges of the 64th and 242nd District Courts.

SECTION ONE– ARREST OF THE ACCUSED 
	
	1.1 At the time the accused appears at the jail for book-in, if the arrest has been made without a warrant, the officer in charge of book-in shall require the arresting officer to complete a probable cause for arrest affidavit in the form attached as Exhibit A.  If the arresting officer fails or refuses to complete the affidavit, the officer in charge of book-in shall not accept the accused into custody.

	1.2  Without unnecessary delay, but in no event later than twenty-four (24) hours after the time of the arrest, the officer in charge of book-in or his designee shall take the accused before the magistrate on duty.  Such officer shall notify such magistrate of the date and time the arrest was made, the charge against the accused, and whether the arrest was made with or without a warrant and furnish the magistrate with a copy of the probable cause affidavit, if applicable.

	1.3  The magistrate on duty shall be the Justice of the Peace, Precinct 1, the Justice of the Peace, Precinct 3, the Municipal Judge of the City of Plainview, the County Judge, the 64th District Judge or the 242nd District Judge by agreement of those judges.  
	
SECTION TWO-MAGISTRATE’S HEARING

	2.1 The magistrate on duty shall conduct a hearing as soon as possible but not later than twenty-four (24) hours after the time of the arrest.

	2.2 If the hearing required by Section 2.1 has not been conducted within the time required, the accused shall be released from custody on bond as provided by Article 17.033, Texas Code of Criminal Procedure.

	2.3  The hearing shall be conducted in the accused’s presence at the jail or other place as the magistrate may select.
	2.4  At such hearing, the magistrate shall first determine if the accused speaks and understands the English language.  If the accused does not understand English, the magistrate shall, without unnecessary delay, secure an interpreter.  If the accused is deaf, the magistrate shall, without unnecessary delay, secure a sign language interpreter.

	2.5  The magistrate shall make a record of the hearing by completing the documents referred to herein and shall:

a.  Give the warnings required by Art. 15.17, Texas Code of Criminal Procedure, and  advise the accused of the procedures for requesting appointment of counsel by reading to the accused and completing the form attached as Exhibit B;

b. If the accused requests that counsel be appointed, assist the accused in completing the indigence affidavit in the form attached as Exhibit C;

c.  If the accused requests that counsel be appointed, conduct an examination of the accused and complete any necessary information on the indigence affidavit; and

d.  If the arrest was made without a warrant, review the probable cause affidavit.

	2.6  If the magistrate determines that there is not probable cause to believe the accused committed the offense alleged, the magistrate shall order the accused released from custody forthwith.

	2.7  If the magistrate determines that there is probable cause to believe the accused committed the offense alleged or if the arrest was made with a warrant, the magistrate shall set reasonable bail for the accused, if allowed by law.

	2.8  The magistrate shall forward the originals of the documents created at the hearing to the clerk of the court having jurisdiction over the offense alleged.

	2.9  If the accused has been released from custody before the hearing is conducted, such hearing shall be conducted at the first court appearance of the accused or when adversarial criminal proceedings are initiated against the accused, whichever event occurs first.  

	SECTION THREE-APPOINTING AUTHORITY

	3.1  If the accused requests that counsel be appointed,  the magistrate conducting the hearing shall, within twenty-four (24) hours of the time of the hearing, forward a copy of the request for counsel and the indigence affidavit to the appointing authority.

	3.2  The appointing authority for misdemeanors shall be the county judge and the appointing authority for felonies shall be the district judge whose grand jury is convened at the time. 

	3.3 In the event any appointing authority is unavailable to timely consider a request for counsel, the County Judge, either District Judge, or any of their designees may act for any appointing authority.

	3.4  The appointing authority shall review the indigence affidavit not later than three working days after its receipt.

	3.5 If the accused is found to be indigent, the appointing authority shall, on the same day, appoint qualified counsel from the list of counsel described in Section Five and shall forward, by personal delivery, fax, or mail, a copy of the order appointing counsel to the accused, defense counsel, counsel for the State, and, if known, the judge of the court with jurisdiction of the offense.   The original of such order shall be delivered to the Clerk of the court with jurisdiction of the offense.

	3.6  If the accused is found not to be indigent, the appointing authority shall, on the same day, notify the accused of such determination, the denial of the request, and deliver the Order denying the request to the Clerk of the court with jurisdiction of the offense.

	3.7 The accused, counsel for the accused, or counsel for the State may move that the appointing authority reconsider the determination of indigence if there has been a material change in the financial circumstances of the accused since the determination sought to be reconsidered was made.

	3.8  If the judge with jurisdiction of the offense determines that an accused has financial resources that enable the accused to offset, in whole or in part, the costs of the services of appointed counsel, including expenses, such judge may order the accused to pay interim payments to Hale County in an amount that such judge finds the accused is able to pay.

SECTION FOUR-STANDARDS FOR DETERMINING INDIGENCE

	4.1 Each accused requesting the appointment of counsel shall fully complete, under oath, the indigence affidavit in the form as attached as Exhibit C.

	4.2 If such affidavit reflects a net income for the accused which is below the latest available Federal Poverty Guidelines for one person as determined by the formula set out in Exhibit D, the accused shall be found to be indigent and counsel shall be appointed for the accused in accordance with the procedures set out herein.
SECTION FIVE-LIST OF QUALIFIED COUNSEL

	5.1 A list of qualified counsel shall be maintained by the appointing authority and shall be available for inspection by the public upon reasonable request.

	5.2 Such list shall be graduated according to the following categories:
	
a.  Category A- first and second degree felonies, 3g offenses, and non-death penalty capital cases.

b. Category B-third degree and state jail felonies.

c.  Category C- motions to revoke, and motions to adjudicate.

	d.  Category D-appeals and writ applications. 

	e.  Category E- misdemeanors.

	5.3 Counsel for capital felonies in which the death penalty is sought by the state, shall be appointed as provided in Art. 26.052, Texas Code of Criminal Procedure.

SECTION SIX-STANDARDS FOR COUNSEL
		
	6.1 To be eligible to be included on the list, counsel must reside or maintain an
office in the 64th and 242nd Judicial Districts, submit an application to the appointing authority in the form attached as Exhibit E, and meet the following minimum requirements:
	
	a.  Be licensed and in good standing to practice law in the State of Texas;
	
	b.  Have exhibited proficiency and commitment to providing quality representation;
	
	c.  Demonstrated professionalism and reliability;
	
d.  Within three years of being placed on the list, receive credit for three hours of continuing legal education in criminal law and maintain three hours of continuing legal education in criminal law each three year period thereafter;
	
e.  Have a fax machine working at counsel’s office from 8 AM through 5 PM, Monday through Friday each week, except for holidays, and except for those days where counsel notifies the appointing authority that counsel will not be available to take appointments, e.g. where counsel cannot be reached by telephone or where counsel will not be able to contact the accused; 

f.  Agree to make every reasonable effort to contact the accused not later than the end of the first working day after the date on which counsel was appointed and to interview the accused as soon as practicable thereafter; and

g.  Represent the accused until charges are dismissed, the accused is acquitted, appeals are exhausted, counsel is relieved of duty by the court, or counsel is replaced by other counsel.

	6.2  In addition to the requirements in 6.1 above, counsel shall meet the following additional requirements for the following categories:

a.  Category A- 5 years of practice in criminal law or have tried as lead counsel five felony cases to verdict.

b.  Category B- 3 years of practice in criminal law or have tried as lead counsel three felony cases to verdict.
	
	c.  Category C- 2 years of practice in criminal law.

d.  Category D- The requirements set out herein for the level of case being appealed or the filing of at least one brief or writ application per category, i. e. three for category A cases, two for category B cases, one for category C and E cases.      

	e.  Category E- 1 year of practice in criminal law.

	6.3 Counsel applying to be included on the list but not meeting the minimum requirements, may be appointed as counsel to assist other counsel.

	6.4 Counsel may submit an application to be included on the list or for re-consideration of counsel’s qualifications at any time.

	6.5 Counsel shall be approved for inclusion on the list in a particular category or categories by majority vote of the judges of the county and district courts.
			
	6.6  Counsel may be removed from the list or from a particular category or categories by majority vote of the judges of the county and district courts if, after a hearing, it is found that counsel does not meet or has not maintained the requirements as set out above, has repeatedly failed to contact or interview accused persons as required, or has submitted a claim for legal services which were not performed.

	6.7 Counsel may have their name removed from the list at any time by written request made to the appointing authority.

	6.8 The appointing authority shall appoint qualified counsel to cases in the respective categories using a system of rotation, i. e. appointments shall be made for cases in the order in which such cases reach the appointing authority and counsel whose name next appears on the list shall be appointed unless the appointing authority makes a finding of good cause stated on the record for appointing counsel out of order. Counsel who is not appointed in the order in which the names appear on the list, shall remain next in order on the list.

	6.9 If the accused does not speak and understand the English language or is deaf, the appointing authority shall make an effort to appoint counsel who is capable of communicating with the accused.  Such a circumstance shall be good cause for appointing counsel out of order.  

	6.10 Counsel shall be listed in alphabetical order by last name.

	6.11 The judges adopting this plan and their successors in office shall ensure that each indigent accused who appears in court without counsel has an opportunity to confer with counsel before the commencement of judicial proceedings.
  
SECTION SEVEN-	REMOVAL OR REPLACEMENT OF COUNSEL

	7.1 The appointing authority or the judge presiding over the proceedings may, without unnecessary delay, remove or replace counsel who has been appointed under this plan if:

a.  The accused is subsequently charged with an offense different from the offense initially charged and counsel does not meet the minimum qualifications for the new offense;

b.  Counsel who has been appointed fails to meet or maintain the required qualifications;

c.  The accused desires to appeal; or 

d.  Other good cause is found and stated on the record.

	7.2 In the event the judge presiding over the proceedings determines that counsel should be replaced, such judge may remove appointed counsel and appoint substitute counsel.

SECTION EIGHT-  COMPENSATION OF COUNSEL

	8.1 Counsel shall be compensated according to the fee schedule adopted by the judges of the county and district courts in effect at the time of the appointment.

	8.2 The fee schedule in effect at the time of the adoption of this plan is attached as Exhibit F.

	8.3 At the conclusion of the appointment as provided by Article 26.04 (j) (2), Texas Code of Criminal Procedure, counsel shall submit to the judge presiding over the proceedings a request for payment in accordance with such fee schedule and in the form as attached as Exhibit G.

	8.4 The judge presiding over the proceedings shall review and approve the request unless the request exceeds a reasonable fee based on the time and labor required, the complexity of the case, and the experience and ability of counsel.

	8.5 In the event the judge presiding over the proceedings disapproves the requested compensation, such judge shall make written findings stating the amount approved and all reasons for approving an amount different from the requested amount.

	8.6 Counsel whose request for compensation is disapproved in the amount requested may appeal the disapproval by filing a motion with the presiding judge of the administrative judicial region within ten days of the date of disapproval.  The presiding judge shall then review the request and disapproval and determine, by hearing or otherwise, the appropriate amount of compensation.

	8.7.  After compensation is approved, either by the judge presiding over the proceedings or the  presiding judge of the administrative judicial region, the commissioner’s court shall pay the amount approved to appointed counsel not later than 45 days after the request for payment was first submitted.
  
SECTION NINE-APPOINTMENT AND COMPENSATION OF INVESTIGATORS AND EXPERTS

	9.1 Counsel requesting the appointment of investigators or experts should request prior approval of the same by filing a motion in the court in which the case is pending stating the need for such assistance and the estimated expense.
	9.2 Expenses for investigators or experts incurred with prior court approval shall be reimbursed as provided in the order granting approval.

	9.3 Expenses for investigators or experts incurred without prior court approval shall be reimbursed only if necessarily and reasonably incurred.
	
	This plan is adopted, to be effective January 1, 2003, this _6th____day of December, 2002.						
						
SO ORDERED: 						

/s/ Bill Hollars					/s/ Ed Self
Hon. Bill Hollars					Hon. Ed Self
County Judge, Hale County, Texas		242nd District Judge


/s/ Jack R. Miller
Hon. Jack R. Miller
64th District Judge
























Exhibit A
THE STATE OF TEXAS

COUNTY OF HALE

CASE NUMBER:________________________________

ACCUSED:_____________________________________

DATE ARRESTED:______________________________

TIME ARRESTED:_______________________________

PROBABLE CAUSE AFFIDAVIT
			
	Before me, the undersigned authority, on this day personally appeared the affiant whose signature appears below, and who, after being duly sworn, upon oath stated that he/she is a peace officer for the State of Texas and that he/she has good reason to believe and does believe that the accused named above did, on or about the _________day of __________________, 20_____, commit the [(   ) misdemeanor/ (   ) felony] offense of 
______________________________________________________________________________
against the laws of the State of Texas.

	Such belief is based on the following facts:
_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

	Witness my signature this _____day of ___________________, 20____.

						______________________________________
						Affiant
						Affiant’s printed name:_____________________

	Subscribed and sworn to before me this ______day of _____________________, 20___.


						_______________________________________
						Magistrate/ Notary Public













Exhibit B
THE STATE OF TEXAS			
		Cause No.: _______________________
COUNTY OF HALE
	Before me, the undersigned Magistrate, personally appeared:
____________________________________________________________________________________ to whom I gave the following warnings:
G You are charged with the offense(s) of:
___________________________________________________________________________________________________________________________________________________________________________
Affidavit(s)  have/have not  been filed.
G You have the right to be represented by a lawyer in the trial of such charges.  If you are too poor to hire your own lawyer, you may ask that a lawyer be appointed for you.  You have a right to have the lawyer present before and during any interview by peace officers or lawyers representing the State.
G You have the right to remain silent.
G You are not required to make a statement and any statement you make can and may be used against you in Court.
G You have a right to stop any interview at any time.
G If you are charged with a felony, you have a right to an examining trial.
G[Your bail is set at $____________________________________________________________________]
    [bail is denied]
G If you want to ask the Court to appoint a lawyer for you, you must complete a request for a lawyer and an affidavit, under oath, concerning your property, income, and expenses.
G Your request is sentforwarded within 24 hours to a judge who has the authority to decidetermine if you qualify.
G  That judge will decide if you qualify within three days of the date he/she receives your request and affidavit.   
G  If a lawyer is appointed for you, you will be given the lawyer’s name, address and telephone number.
G The lawyer appointed for you is required to contact you not later than the end of the next working day after the day he/she is appointed.
G If your request is denied, you will be advised within three days.

	Witness my hand this _______day of _______________________, 20______, 
at_______o’clock _____M. at the Hale County Law Enforcement Center.  The accused was sworn by me prior to signing below.
	
						_____________________________________
						Magistrate

	I hereby state, under oath, that the above rights were read to me and I fully understand them.
  
G I certify that I am without means to hire my own lawyer and ask the Court to appoint a lawyer for me.
G I do not want to ask for a lawyer at this time.
G I will hire my own lawyer.
						_____________________________________
						Accused
						Address:______________________________
						Telephone:		

Exhibit C
THE STATE OF TEXAS			Date:_____________________________

VS.						Charge:___________________________

_____________________

AFFIDAVIT OF FINANCIAL STATUS

	The undersigned defendant, after being duly sworn, states under oath that the following information regarding his or her financial affairs is true and correct.

1.  Martial status: Single_____Married and living together_____ Married but Separated_____
2.  Dependents living with you:
     ___________________________________________________________________________
3.  Your home address:___________________________________________________________                            Street & No.                                             City & State
4.  If employed, name of employer:_________________________________________________
5.  What is your gross (total before deductions) income per month/week?___________________
6.  If you and your spouse are living together, is your spouse employed?____________________
What is your spouse’s  gross (total before deductions) income per month/week?_________________
7.  If you are not employed, how are you supporting yourself?____________________________
8.  What are your monthly expenses:   	Rent/mortgage_______________
Food_______________________		Utilities:____________________
Car payment_________________		Car insurance________________
Car gasoline_________________		___________________________
Other expenses:______________		___________________________

	Under penalties of perjury, I swear or affirm that I have examined the above document and to the best of my knowledge and belief all information shown is true and correct.  I understand that this affidavit is made because I am asking the court to appoint an attorney to represent me in this case because I do not have the financial ability to hire my own attorney.  I understand that I may be ordered to make weekly payments to repay the county for such attorney’s fees.


						____________________________________
						Defendant

Subscribed and sworn to before me this _____day of ____________________, 20_______.


						_____________________________________
						Magistrate/ Notary Public












EXHIBIT D

CURRENT FORMULA TO DETERMINE INDIGENCE

1.  Gross monthly income, which includes spousal income if available to accused is determined.

2.  Fair market value of property owned by the accused or the spouse of the accused which is reasonably available for ready sale is determined.

3.  Necessary monthly expenses, which include rent or mortgage payment, food, auto payment, auto insurance, auto gasoline, utilities (water, electric, natural gas, and telephone), are determined.

           4.  Net monthly income is determined by subtracting necessary monthly expenses from the sum of gross monthly income and the fair market value of property reasonably available for
ready sale.

           5.  If net monthly income is less than the following amounts based on the number of persons in the household, the accused will be eligible for appointed counsel:

	Number in family	Monthly net income

	1	$ 738.33

	2	995.00

	3	1,251.66

	4	1,508.33

	5	1,765.00

	6	2,021.66

	7	2,278.33

	  8	2,535.00

	Over 8 add
	for each child	256.66

When the Federal Poverty Guidelines change, the above table shall be adjusted.















Exhibit E
Application for Inclusion on
District and County Courts Attorney Appointment List

Please complete all information requested.  Please type or print.  Complete both sides.

Name:___________________________

I wish to be considered for appointments in      I wish to be considered for appointments for
Castro County______________(please check	Criminal cases only_______________
Hale County________________all that apply)          Juvenile cases only_______________
Swisher County_____________			Both criminal and juvenile_________

Business mailing address:_____________________________________________________

Business telephone number:___________________________________________________

Business fax number:________________________________________________________

E-mail address:

Will you keep your fax machine on between the hours of 8 AM and 5 PM, Monday through Friday, except for holidays?  Yes_____    No ________

Bar card number:____________________________________________________________

Year and month licensed to practice law in Texas:__________________________________

Law School:__________________________Year graduated: _________________________

Other relevant education:______________________________________________________


Have you attended the Advanced Criminal Law Course? Yes___No___ If yes, what year:___

Have you had at least 3 CLE hours in criminal law in the last 3 years?  Yes____No____

Have you had at least 3 CLE hours in juvenile law in the last 3 years?   Yes____No____

Have you had at least 3 CLE hours in appellate criminal or juvenile law in the last 3 years?   
Yes____No_____
[OVER]










Approximately how many felony cases have you tried to verdict before a jury as lead counsel? ____________________________________________________________________________

Approximately how many misdemeanor cases have you tried to verdict before a jury as lead counsel?______________________________________________________________________

Approximately how many contested juvenile cases (either jury or non-jury) have you tried as lead counsel?______________________________________________________________________

Approximately how many appellate briefs or writ applications in either criminal or juvenile law have you filed?_________________________________________________________________

Briefly describe your legal experience as it relates to criminal and juvenile law practice







If you are fluent in any language other than English, please state the language?______________

Do you wish to be appointed for appellate or writ applications? Yes____No_____

Have you ever been sanctioned or reprimanded by the State Bar?  Yes____No____

If Yes, explain:

Do you have any pending grievances?  Yes____No____

By my signature below, I attest that the information I have provided in this application is true and correct.


___________________________
Signature

Subscribed and sworn to before me this____day of _______________, 20_____.
	

___________________________
Notary Public, State of Texas 














EXHIBIT F

ATTORNEY’S FEE SCHEDULE

	Fees for time spent out of court will be calculated at $75.00 per hour and for time spent in court at $100.00 per hour, subject to the following adjustments and limitations:

1.  Excessive time will not be compensated, i. e. the Court retains discretion to compensate only for reasonable and necessary time based upon the complexity of the case;

2.  Prior approval of the Court is required for out of court time exceeding 10.0 hours;

3.  Minimum fee for felonies will be $250.00 per case;

4.  Minimum fee for misdemeanors, juvenile, and ad litem appointments will be $150.00
per hearing;

5.  Fees for appeals will be based upon out of court rates, subject to adjustment depending upon the complexity of issues;

6.  Capital cases will be compensated as per agreement reached at appointment;

7.  Reasonable and necessary out of pocket expenses, e. g. unusual copying, unusual long distance charges, will be paid at actual expense incurred; and

8.  Claims must be submitted in writing and must reflect in and out of court time and actual expenses incurred.




























Exhibit G
                                                      CAUSE NO. ________________

THE STATE OF TEXAS	§		IN THE ______________COURT
	§
VS.	§		OF
	§
__________________________	§		HALE COUNTY, TEXAS

	CLAIM FOR COUNSEL FEES AND EXPENSES


HOURS/TYPE
RATE PER HOUR
MINIMUM 
AMOUNT CLAIMED
IN COURT TIME1 Include only time spent in making an appearance in court as evidenced by a docket entry, time spent in trial, and time spent in a proceeding in which sworn oral testimony is elicited (DO NOT include docket calls)

$ 100.00
$ 250/ $1502 Minimum fee for felony cases is $250.00 and for misdemeanors is $150.00

OUT OF COURT TIME3 Include only reasonable and necessary time spent.  The Court may require documentation of time spent.

$ 75.00


EXPENSES FOR EXPERTS OR INVESTIGA-TORS4 Prior approval of all requests for assistance from experts and/or investigators must be given by the Court.




ACTUAL EXPENSES: 
LONG DISTANCE TELEPHONE




MILEAGE
_____MILES @ $0.345/MILE




MISC.





APPEALS:
PREP. OF BRIEF

$ 75.00


ORAL ARGUMENT

$ 75.00


MOTION FOR REHEARING/
PDR

$ 75.00












PERSONAL INFORMATION:
NAME OF COUNSEL:______________________________

BAR CARD NUMBER:______________________________

ADDRESS FOR PAYMENT:__________________________

	
TELEPHONE:______________________________________		

I, the undersigned counsel, swear or affirm to the Court to which this claim is submitted and to the county official who authorizes this claim that they may rely on the information contained herein, that such information is true, that the claim is within the guidelines adopted by the courts of this county, that I represented the defendant named above after proper appointment by the court and that I am entitled to the fees and expenses claimed herein.


	____________________________
 	Attorney

Sworn to and subscribed before me this ____day of _________________, 20____.5 All claims must be submitted under oath.


	_____________________________ 
    	Notary Public
Approved:

	_____________________________ 
	Judge

